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The effects of illness on custody arrangements

Abstract: The custody of a child is given a pivotal position in our shariah as the child
is the foundation upon which a community is built. The issue of custody regularly arises
in the case of a divorce, especially where one of the parents suffers from a disease making
the other parent more fit to be awarded custody. This research has, therefore, deliberated
on some of the diseases that may render a parent unfit to be custodian and provided the
Islamic ruling regarding each disease, and also whether or not a particular disease nullifies
custody.

In writing this paper, I have adopted the scientific method of studying the various
opinions of the fugaha’ on each issue in question, relying on the original sources of
evidence, and quoting the sayings of the scholars directly from their books. The diseases
examined in this research are as follows: psychological diseases, obsessive-compulsive
disorder, addiction, contagious illnesses, feared diseases, alzhimers and senility, and
special needs conditions.

Accordingly, I concluded the following:

1. The custody of a child is based on the complete care and protection of the said child.

2. A psychologically ill person is incapable of looking after himself, let alone a child.
Consequently, he has no right to custody, except where there is another person in charge
of the child’s care.

3. A custodian suffering from obsessive-compulsive disorder would adversely affect
the child, and the primary consideration is always the interest of the child, except where
an alternative person is entrusted with the child’s care.

4. A custodian who is a drug addict is unstable, in addition to him being considered a
fasiq, and thus unsuitable to be granted custody, except where the child is entrusted to an
alternative caretaker.

5. A custodian who is an internet addict is a risk to the child and the child should
therefore not be left with him, except with the existence of an alternative caretaker.

6. A custodian suffering from a contagious illness transferrable to the child is
disqualified from seeking custody, as the primary consideration is the protection and care
of the child.

Keywords: illness, child, custody, patient, addiction, effect.
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